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Editorial   Note 
Welcome to Issue number 10 of our newsletter I Review. 

Christmas is round the corner and so is the Flu season, which brings about a surge in Sick leave uptake. Sick Leave is 
quite a controversial issue creating several misconceptions, a good number of which are clarified in an article written by 
the Director Dr. Noel Vella. In her first contribution, Dr. Elizabeth Borg deals with the dilemma of the law applicable in a  
cross-border individual employment contract while making reference to ECJ cases. This issue also contains a review of a 
report by the Centre for Labour Studies, about active ageing. 

Our team would like to thank you for reading our newsletter, and wish you all the best in the festive season. 

Sick Leave 

One of the benefits emanating from 
an employment contract to cater for 
periods of illness during an 
employment relationship is sick leave. 
It is a form of financial solidarity with a 
member of staff at the workplace, a 
recognition that a sick employee will 
not be performing at normal levels if 
he goes to work, which in certain 
occupations may be a safety concern, 
and also a basic precautionary 
measure to avoid potentially harmful 
exposure to other members of staff in 
the case of certain diseases, e.g. 
infections.  

Definition 

Sick leave is defined as leave granted 
to the employee whenever an 
employee presents a medical 
certificate certifying incapacity for 
work (Minimum Special Leave 
Entitlement Regulations).  So in 
essence, it is to be granted when a 
medical opinion is presented that an 
employee is unfit for work. 

The statutory sick leave entitlement 
varies considerably being of a 
minimum of 2 weeks with full pay in 
sectors not covered by Wage 
Regulation Orders (WROs) to varying 
higher entitlements in sectors covered 
by WROs.  

NSO data for 2011 suggest a figure of 
an average utilisation of 8 days sick 
leave per employee in the public 
sector and 3.5 days per employee in 
the private sector. This is a 
considerable variance in utilisation 
rates, in part because the data on the 
private sector is based on Social 
Security statistics which exclude the 
first three days of sick leave. It merits 
further analysis in order to identify 
differences in the rate of utilisation in 
different sectors and different 
occupations, gender distribution and 

age distribution before one can 
attempt to reach a conclusion as to 
the causes of this discrepancy.  

Sick leave is usually paid in full by the 
employer for the first 3 days of any 
sickness absence and then the 
employer pays the full pay less a sum 
equivalent to the amount set for 
sickness benefit in terms of the Social 
Security Act.   

 

Control of 
abuse of 
sick leave 

Naturally an 
employer 
may try to 
limit costs 
related to sick 
leave 
absence, the 
most 
common tool 
used is the engagement of a medical 

practitioner to 
examine an 
employee to 
ascertain fitness 
for work thereby 
curtailing 
potential abuse. 
There have also 
been schemes 

whereby employers pay employees a 
bonus for non-utilisation or minimal 
utilisation of sick leave. One can 
understand the reasoning behind this, 
but this may backfire on the employer 
as a sick employee may have an 
added incentive to go to work even if 
ill and, apart from not performing 
normally, may also expose himself as 
well as his colleagues to risks to their 
health. 

(Continued on page 2) 

“ It is a form of financial solidarity with a 
member of staff at the workplace, a 
recognition that a sick employee will not 
be performing at normal levels if he goes 
to work” 
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Health status can affect work and 
work, in turn, can also affect health 
status.  

Health status and work 

A medical condition may affect the 
capacity of an 
individual to 
continue to carry 
out his usual work 
temporarily or 
permanently. It is in 
the employer’s 
interest to ensure 
that employees are 
fit to continue carrying out their job not 
only after an illness, but in some 
occupations, by health monitoring at 
regular intervals through appropriate 
employment medical examinations. 
The latter is beyond the scope of this 
article. 

The main points of contention that 
arise between employers and workers 
are related to the acceptance or 
otherwise of a medical certificate and 
on whether certain conditions qualify 
for sick leave. 

• Who certifies a sick employee  

There are occasionally different 
medical opinions as regards either 
whether an employee is to be certified 
at all, or as to the forecast duration of 
incapacity for work. It is important to 
note that if an employee presents a 
medical certificate attesting to an 
incapacity for work, at law that 
employee is entitled to sick leave.  
Some WROs expressly make a 

provision for the 

possibility of an employer to send a 
medical practitioner to examine a sick 
employee, but this does not allow an 
employer to ignore another 
practitioner’s certificate.  

In cases where there are considerable 
differences in opinion, it is up to the 

medical practitioners to discuss a 
particular case and try to arrive at a 
consensus, both as regards the 
presence or otherwise of an illness 
and any consequent incapacity.  It is 
in the employer’s interest and his 
responsibility to ensure that, as far as 
possible, he has peace of mind that 
the employee is really fit to return to 
work, especially when the work 
activity of the employee may have an 
impact on the health and safety of his 
colleagues.  

• Conditions qualifying for sick 
leave  

Some collective agreements have 
provisions exempting some medical 
conditions from being considered as 
sick leave. Similarly some employers 
choose to fail to consider employees 
suffering from some medical 

conditions as 
being entitled to 
sick leave. 
These include 
sunburn, period 
pain, hangovers 
etc. The 
argument 
brought in some 

of these cases is that some conditions 
are self-inflicted and therefore sick 
leave should not be granted.  

This is illegal because it is not the 
cause of the condition which is at 
issue here but whether a condition 
renders an employee unfit for work. 
This is a medical assessment and the 
employer has to depend on medical 
advice. Somebody in intense pain 
because of severe sunburn or who 
has a splitting headache and is 
vomiting is in no condition to work, 
whatever the cause. Secondly, a 

considerable number of 
diseases and activities 
that may lead to 
medical conditions 
could be arguably 
considered as ‘self-
inflicted’. These 
include diabetes and 

its complications, 
ischaemic 

heart 

(Continued from page 1) 

(Continued on page 4) 

“ There are occasionally different medical 
opinions as regards either whether an 
employee is to be certified at all, or as to the 
forecast duration of incapacity for work.” 
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Introduction  

The ever rising European and 
international mobility of workers has 
undoubtedly g iven s ignif icant 
prominence to the law applicable in a 
cross-border individual employment 
contract.  Indeed, the issue of 
applicability of a national law rather 
than of another has arisen in a 
number of disputes concerning 
individual employment relationships. 
This has resulted in national courts 
adopt ing d iverse approaches 
undermining the need for predictability 
of approach and legal certainty as 
well as the proximity and protection 
for the employee. The latter was one 
of the chief aims of the Convention on 
the law applicable 
to contrac tual 
obligations (“Rome 
C o n v e n t i o n ” ) , 
19 June 1980 
w h i c h  w a s 
s u b s e q u e n t l y 
r e p l a c e d  b y 
Regulation (EC) No 593/2008 of the 
European Parliament and of the 
Council of 17 June 2008 on the law 
applicable to contractual obligations 
(“Rome I”), however the relevant 
provisions, discussed below,  have 
not materially changed.  

In a recent judgement, Schlecker v 
Boedeker (Case C-64/12), the 
European Court of Justice (“CJEU”) 
has provided a useful reminder that 
where a contract of employment 
contains no choice of law clause, the 
law applicable will not always be the 
law of the country where the 
employee works. Under the Rome 
Convention, a national court can find 
the applicable law is that of another 
country with which the employee has 
a closer connection 

Background 

Mrs Boedeker, a German national and 
resident, was employed by Anton 
Schlecker, a large German business 
with branches in a number of EU 
territories. After working in Germany 
from 1979 to 1994, she signed a new 
employment contract as a manager in 
the Netherlands business. Her 
contract did not state by which law it 
would be governed. On 19 June 2006 
Schlecker informed Mrs Boedeker 
that her position would cease to exist 
from 30 June 2006 and invited her to 
move to Dortmund, in Germany, on 
the same contractual conditions.  

She lodged a complaint against her 

employer, but took up the new 
position, and then days later declared 
herself unfit for work on medical 
grounds. She brought various actions 
before the Courts in the Netherlands, 
and in one such action she claimed 
that Netherlands law should be 
d e c l a r e d  a p p l i c a b l e  t o  h e r 
employment contract.  Should this be 
successful it would lead to an award 
of €557,651 in compensation. 

The courts in the Netherlands found in 
her favour on the basis that she 
“habitually” carried out her work there 
for more than 11 years. This was 
upheld on appeal and progressed to 
the Netherlands Supreme Court 
where the employer argued that her 
contract actually had a much closer 
relationship with Germany.  

Referral to 
the CJEU 

T h e 
Nether lands 
Court made a 
reference to 
the CJEU for 
a preliminary 
ruling asking 
two questions 

1. Is Article 6(2) of the Rome 
Convention to be interpreted in such a 
way that, if an employee carries out the 
work  in  per fo rmance of  the 
employment contract not only 
habitually but also for a lengthy period 
and without interruption in the same 

country, the law of 
the country should 
be applied in all 
cases, even if all 
o t h e r 
c i r c u m s t a n c e s 
point to a close 
c o n n e c t i o n 

between the employment contract and 
another country? 

2. Does an affirmative answer to the 
first question require that, when 
c o n c l u d i n g  t h e  c o n t r a c t  o f 
employment, or at least at the 
commencement of the work, the 
employer and the employee intended 
– or were at least aware of the fact – 
that the work would be carried out 
over a long period and without 
interruption in the same country? 

Article 6(2) of the Rome Convention 
states that a contract of employment 
shall, in absence of choice, be 
governed: 

(Continued on page 6) 

¹Case C-29/10 [2011] ECR I-1595  

²Case C-384/10 [2011] ECR I-0000  

Indeed, the issue of applicability of a 
national law rather than of another has 
arisen in a number of disputes concerning 
individual employment relationships.  

 

Connecting Factors  
in Employment Contracts 

Dr. Elizabeth Borg  
Legal Officer 
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disease, sport injuries, etc.  While the 
absolute majority of diabetic 
individuals or cardiac patients are not 
incapacitated indefinitely by virtue of 
this illness, and can therefore work 
and hold a job normally, no one would 
ever consider a person suffering from 
acute complications or lack of medical 
control of such illnesses or a fresh 
sports injury as not being entitled to 
sick leave if a doctor so advises. 

Another controversy surrounds plastic 
surgery. Whether the reason for the 
surgery is to correct 
an anatomical 
malformation or 
whether it is done 
for aesthetic 
reasons is not the 
issue and is 
immaterial.  Firstly, 
in most cases, 
embarking on such 
surgery is not a trivial decision but is 
something that would have been on 
the patient’s mind for months if not 
years and may have also contributed 
to feelings of low self-esteem and 
psychiatric sequelae.  Secondly, the 
law speaks of incapacity for work, and 
while on the day of surgery the 
individual may be fit for work, the 
procedure carried out subsequently 
will render that individual unable to 
work for such a period time as 
advised by the medical practitioner. It 
is inconceivable how someone can 
argue that if a medical practitioner 
certifies that surgery will result in 
some degree of incapacity for work, 
this can or should be ignored. 

Outpatient appointments also cause 
problems. Unless covered by a 
medical certificate certifying 
incapacity for work because of a 
specific medical condition rendering 
that employee unfit for work, 
outpatient appointments should 
normally be covered by vacation 
leave as attendance at such clinics 
does not necessarily equate with 
incapacity for work. Employment law 
makes one exception to this: pregnant 
employees are entitled to go for ante-
natal examinations from the place of 
work without loss of pay.  

Work and health status 

Apart from various physical, chemical 
and biological agents to which an 
employee may be exposed at work 
and which could have adverse effects 
on his or her health status and on 
which there is growing awareness and 
which could entitle the affected 
employee to injury leave (also beyond 
the scope of this article), there are 
other factors affecting health. There is 
no doubt that work places where there 
is interpersonal conflict, constant 
working under pressure, poor 
communications between staff, 
unclear delineation of responsibilities, 

unequal division of work, preferential 
treatment of some employees, lack of 
appreciation of work carried out, poor 
employment conditions etc. can have 
a substantial negative effect on health 
status and may be one of the reasons 
for inexplicable surges of absences 
from work.  

One must remember that while an 
employee is duty bound to give a 
day’s work in exchange for a day’s 
pay, there are situations outside the 
world of work which may also 
negatively affect an employee’s 
outlook. However hard the employee 
may try not to, the daily experiences 
and relationships from the world of 
work and beyond inevitably merge 
and interact to colour an individual’s 
outlook, mood and health. It is 
important that employees are not 
considered to be simply numbers or 
pawns at the employer’s disposal but 
are treated with respect as individuals 
who are partners with the employer in 
an enterprise’s success or failure. 

Conclusion 

In truth, most employees, especially in 
SME’s, often come to be considered 
as being part of the family, and sick 
leave is rarely abused. Employers and 
workers often get together in cases of 
serious illnesses of colleagues to try 
to assist the employee and his family. 

Banking of vacation leave by 
colleagues in an enterprise  to assist 
sick workers can be resorted to, as 
well as introducing measures to allow 
partial utilisation of unutilised sick 
leave from previous years in a 
subsequent year in case of serious 
illness. In such cases, whilst sick 
leave remains an employee’s right to 
be used appropriately in situations as 
advised by medical practitioners, the 
main concern of the sick individual’s 
colleagues and employer is the quick 
return to health of the employee.  And 
this is not simply because of issues of 

productivity, but because 
of human compassion 
and solidarity. 

Final Note – ECJ on sick 
leave and vacation 
leave 

It is to be noted that the 
European Court of Justice 

has established that the function of 
vacation leave and of sick leave is 
different and that vacation leave 
accrues during periods of long sick 
leave and may be utilised in a 
subsequent year if the sick employee 
was unable to avail himself of his 
vacation leave entitlement during a 
particular year (Stringer).   

The ECJ found that the Working Time 
Directive requires that where a worker 
is unable to take pre-arranged annual 
leave in the relevant leave year due to 
sickness absence before the leave 
commences, the worker should have 
the option to designate a different 
period for the annual leave even if this 
requires carry over (Pereda).  

It is also clear that a worker’s annual 
leave entitlement would not be lost if 
that worker was sick during annual 
leave – the worker would have the 
right to take the leave at a later date, 
and if terminated before utilising such 
accrued leave, that leave should be 
paid on termination (Anged).   

 

  

  

 

(Continued from page 2) 

“One must remember that while an employee is 
duty bound to give a day’s work in exchange for 
a day’s pay, there are situations outside the 
world of work which may also negatively affect 
an employee’s outlook.”  
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The phenomenon of ageing 
population among EU Member States 
including Malta whilst it is an 
indication of for instance a sound 
healthcare system is on the other 
hand weighing heavily on public 
finances in particular through growing 
expenditure on health care and 
pensions. A study for the European 
Employment Observatory named 
Employment policies to promote 

active ageing, 2012 written by Dr. 
Manwel Debono director of the Centre 
for Labour Studies (CLS) at the 
University of Malta, provides a very 
good insight about this phenomenon 
in Malta. 

Situation 
 
Malta registered a 1.2% increase in 
the number of persons aged 55 years 
and older between 2008 and 2010, 
which is twice the EU average 
increase over the same period. 
Malta’s employment rate relating to 
persons above 55 years of age is 
significantly lower when compared to 
the EU average. Whereas the rates 
among 55-59 and the 60-64 age 
groups are 11.6% and 16.3% lower 
than the EU average. This gap is 
more significant among older women 
where Malta registers the highest 

inactivity rate. In 2010 the 
employment rate of female workers in 
Malta falling in the 55-59 age bracket, 
was 52.1% lower than that of males 
while the rate for female workers in 
the 60-64 age group was so low that it 
is not captured by surveys. 

The report makes reference to a 
qualitative study carried out by the 
Employment and Training Corporation 

(ETC) 
about the 
reasons 
why older 
men leave 
the labour 
market 
before the 
formal 

retirement age which are quite 
complex. The main reasons were 
related to redundancies, poor working 
conditions, business difficulties, poor 
health, and marital separations. 
Moreover early retirement schemes, 
financial stability and the fact that 
relatives no longer  

depended on the person’s earnings 
are important ‘pull’ factors 

Measures promoting active ageing  

The report give details about which 
are the policies that promote active 
ageing. It points out aspects 
contained in the labour legislation, 
such as the last-in first-out concept 
and the ‘Temporary Agency Workers 
Regulations’ (2010) which are 
advantageous for older workers. 

Nevertheless it also refers to the 
media publicity campaigns to promote 
active ageing that were carried out in 
recent years that have promoted the 
qualities of older workers among 
employers, and tried to encourage 
older workers to improve their 
employability through lifelong 
learning. On the other hand the report 
is critical towards the application of 
early retirement schemes as a means 
of reducing the deficits of ailing public 
sector companies such as the 
relatively recent case of Airmalta. 

Recommendations 

Among the recommendations brought 
forward by this report one finds:- the 
need to increase awareness among 
employers to employ older workers; 
more EU funds to assist older long-
term unemployed persons, through 
empowerment programmes imparting 
general employability skills and 
specific work-related skills in 
emerging economic areas; the 
development of  a comprehensive and 
consistent approach in dealing with 
lifelong participation in society needs 
to be developed and implemented in 
which lifelong learning and lifelong 
career guidance are given their due 
attention. 

The complete version of the report 
can be accessed through the weblink:  

http://www.eu-employment-
observatory.net/resources/reviews/
Malta-EPPAA-Feb2012-final.pdf 

“Malta’s employment rate relating to persons 
above 55 years of age is significantly lower 
when compared to the EU average” 

Employment policies to promote active ageing, 2012  
Centre for Labour Studies. Review  
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(a) by the law of the country in which 
the employee habitually carries out 
his work in performance of the 
contract, even if he is temporarily 
employed in another country; or  

(b) if the employee does not habitually 
carry out his work in any one 
country, by the law of the country in 
which the place of business through 
which he was engaged is situated, 
unless it appears from the 
circumstances as a whole that the 
contract is more closely connected 
with another country, in which case 
the contract shall be governed by 
the law of that country.  

Analysis 

From the case-law devolving from 
Koelzsch¹ and Voogsgeered², it follows 
clearly that the connection criterion 
referred to in Article 6(2)(a) i.e. the 
habitual place of performance of the 
employment contract must, in so far as 
possible, be preferred to that of the 
place of engagement specified in 
Article 6(2)(b), however, the CJEU was 
silent on whether the use of the clause 
laid down in the second part of Article 
6(2) however, the CJEU was silent on 
whether the use of the clause laid 
down in the second part of Article 6(2) 
should only be resorted to only under 
exceptional situations.  The latter is a 
safeguard mechanism which does not 
necessarily take over the first part of 
Article 6(2). However if a contract is 
obviously located in a State which is 
not the habitual performance of the 
work it still should be possible to adopt 
such provision to identify the 
applicable governing law.  

In the present case, the CJEU noted 
that it was not disputed between the 
parties that over the course of 
performing her duties, Ms Boedecker 
had habitually carried out her work in 
the Netherlands for approximately 12 
years without interruption. Hence, it 
prima facie appeared that the 
applicable law under the rules of the 
Rome Convention was the law of the 
Netherlands. However, the CJEU 
further held, Article 6(2) must be 
interpreted as meaning, "even where 
an employee carries out work in 
performance of the contract habitually, 
for a lengthy period and without 
interruption in the same country, the 

national court may, under the 
concluding part of that provision, 
disregard the law applicable in that 
country if it appears from the 
circumstances as a whole that the 
contract is more closely connected 
with another country." In the present 
case, German law could be applicable 
because the employer had a legal 
entity governed by German law,  
remuneration was paid in German 
Marks (prior to the introduction of the 
Euro), pension arrangements were 
made with a German pension provider, 
Mrs Boedeker had continued to live in 
Germany, where she paid her social 
security contributions, the employment 
contract referred to mandatory 
provisions of German law, and the 
e m p l o y e r  r e i m b u r s e d  M r s  
Boedeker's travel costs from Germany 
to the Netherlands. These are among 
the significant factors which may 
suggest a connection with a particular 
country. In addition, the CJEU noted 
that, in spite of the fact that the Rome 
Convention’s main purpose is the 
protection of the weaker party, i.e. the 
employee, the application of article 6 
does not automatically result in 
applying the law which is more 
favourable to the worker. Indeed, if the 
favourable law had to be applied, the 
relevant law would have been the 
Netherland’s since it was accepted 
that this was more favourable to Ms. 
Boedecker.  

Conclusion 

Disputes over the applicable law of 
contracts of employment of employees 
posted away from their home 
territories are common, and often 
expensive to resolve. This case 
provides a useful reminder that all of 
the facts must be considered. In the 
present case, the CJEU did not 
expressly say in its Judgement which 
law should apply however it explicitly 
stated that ‘German law could be 
app l icab le  because a  c loser 
connection with Germany is suggested 
by the circumstances as a whole’ 
indicating that German law is 
applicable. One must keep in mind that 
work ing  c ont inuous ly w i thout 
interruption in the same country for a 
lengthy period of time will be a factor 
to consider, but not necessarily mean 
that the applicable law is not the law of 
the country towards which all the other 
relevant factors point.  

(Continued from page 3)  
 
 
Wages and Salaries 
 
Minimum Wages for 2014 
18 years and over €165.68 
17 years   €158.90 
Under 17 years €156.06 
 
The national minimum wage of part-
time employees shall be calculated 
pro rata at the same hourly rate of a 
comparable whole-time employee in 
accordance with the relevant Wage 
Regulation Order (WRO). In cases 
where a WRO is not applicable, the 
pro rata is calculated using the 
weekly National Minimum Wage 
applicable for a comparable whole-
time employee, divided by forty.  
 
Commissions 
The wage payable to the employee 
can consist of a commission so long 
as the minimum weekly wage is 
guaranteed and such minimum wage 
is paid at regular intervals not 
exceeding four weeks in arrears.  
 
Statutory Bonus  
The full statutory bonus payable 
every six months is as follows:  
 
End of June    € 135.10 
From the 15th till the 23rd December         
€ 135.10 
 
When calculating part of the bonus it 
can be worked out at €0.74 per 
calendar day including Saturdays and 
Sundays. 
 
Weekly Allowance  
The full statutory Weekly Allowance 
payable every six months is as 
follows: 
 
End of March    €121.13 
End of September    €121.13 
 
When calculating part of the weekly 
allowance it amounts to € 4.66 per 
working week, or a proportion thereof.  
 
Cost of Living Increase 
The cost of living increase is 
obligatory. A full-time employee is 
entitled to the full increase, while a 
part-time employee is entitled to part 
of the cost of living increase in 
proportion to the hours worked. 
 
 
  

c ractical information 
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From the 15th till the 23rd December         

The preamble of the agreement 
annexed to the 1999/70 directive 
states that “This agreement applies to 
fixed-term workers with the exception 
of those placed by a temporary work 
agency at the disposition of a user 
enterprise …”. In the same directive, 
a fixed term worker is defined as “a 
person having an employment 
contract or relationship entered into 
directly between an employer and a 
worker where the end of the 
employment contract or relationship 
is determined by objective conditions 
such as reaching a specific date, 
completing a specific task, or the 
occurrence of a specific event.” On its 
part, the preamble to directive 
2008/104 refers to the fixed term 
directive and states that the latter’s 
signatories decided not to include 
temporary agency workers in the 
Directive on fixed-term work. 

In April 2013 (C 290/12), the 
European Court of Justice was 
asked, through the preliminary 
reference procedure, what is the 
relationship, if any, between the law 
regulating fixed term work (Council 
Directive 1999/70/EC) and the law 
regulating temporary agency work 
(Council Directive 2008/104). 

The facts of the case were as follows. 
Mr Della Rocca was employed with 
Obiettivo Lavoro SpA, a temporary 
agency. Della Rocca was engaged 
for three successive fixed-term 
employment contracts under which 
he was placed with Poste Italiane as 
a postman. The employment 
contracts were concluded on the 
basis of a contract for the supply of 
fixed-term staff concluded between 
Obiettivo Lavoro and Poste Italiane. 
As per Italian law, only contracts for 
the supply of staff and not fixed-term 
employment contracts incorporate 
objective reasons justifying their 
conclusion and renewal. Della Rocca 
felt that in his case, the reasons 
behind the supply of fixed term 
workers were not clear and thus 
sought to convert his employment 
relationship into a permanent one 
with Poste Italiane. The latter pleaded 
that the grounds justifying the use of 

contracts for the supply of staff were 
sufficiently stated and genuine. 
Moreover, the renewal of the 
temporary agency work contracts 
contracted between Obiettivo Lavoro 
and Della Rocca were not subject to 
any statutory limitations. In the 
domestic proceedings, the Italian 
tribunal was sure that the relationship 
between the temporary agency 
worker and the user undertaking falls 
outside the scope of the fixed term 
directive (and regulated by directive 
2008/104). However, it was not sure 
about the standing of the relationship 
between the agency worker and the 
agency. If the latter relationship does 
fall within the scope of the fixed term 
directive, the Tribunal wanted to know 
whether the technical, production or 
organisational reasons which justified 
the conclusion of a contract for the 
supply of fixed-term staff constituted 
sufficient grounds to justify the 
conclusion and extension of a fixed-
term employment contract between 
the temporary worker and the 
temporary employment business. 

The ECJ was thus faced with the 
question whether Directive 1999/70 
must be interpreted as applying to the 
fixed-term employment relationship 
between a temporary worker and a 
temporary employment business or to 
the fixed-term employment 
relationship between such a worker 
and a user undertaking. The Court 
first stated that the scope of the fixed 
term directive is broad in that it 
applies to fixed-term workers who 
have an employment contract or 
employment relationship as defined in 
law, collective agreements or practice 
in each Member State. The ECJ also 
held that the Agreement also states 
that it does not apply to fixed-term 
workers placed by a temporary work 
agency at the disposition of a user 
enterprise, it being the intention of the 
parties to conclude a similar 
agreement relating to temporary 
agency work. In paragraph 37 of the 
judgment, the ECJ specifically held 
that “It should be noted in that regard 
that the exclusion provided for in that 
preamble to the Framework 
Agreement concerns the temporary 

worker as 
such and not 
any of his 
employment 
relationships, 
with the 
result that 
both his 
employment 
relationships 
with the 
temporary 
employment 
business and the one established 
with the user undertaking fall outside 
the scope of that framework 
agreement.” The Court continued to 
say that the exclusion in the preamble 
is expressly laid down in Clause 3(1) 
of the Framework Agreement, under 
which only the employment 
relationship concluded ‘directly’ with 
the employer comes within the scope 
of that framework agreement. In the 
words of the court, “the supply of 
temporary workers is a complex 
situation which is specific to labour 
law …. involving a two-fold 
employment relationship between, on 
the one hand, the temporary 
employment business and the 
temporary worker and, on the other, 
the temporary worker and the user 
undertaking, as well as a relationship 
of supply between the temporary 
employment business and the user 
undertaking.” The Court stated that 
the fixed term directive contains no 
provisions dealing with these specific 
aspects. Thus it concluded that the 
fixed-term employment relationships 
of a temporary worker made available 
to a user undertaking by a temporary 
employment business do not come 
within the scope of the Framework 
Agreement nor, therefore, of 
Directive 1999/70. 
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DIER participation in the FHRD Conference 2013 

Disclaimer 
Opinions expressed in the I Review do not necessarily reflect those of the Department. 

Whilst every care has been taken in compiling the context of this publication, the Department of Industrial and 
Employment Relations cannot be held responsible for errors or omissions in articles or illustrations. 

The DIER maintained its appointment 
in participating in the Foundation for 
Human Resources Development 
Conference. Similar to last edition, the 
Research Unit of the DIER set up a 
stand with the goal to promote the 
Department’s various services among 
participants.  

A new publication was launched at 
the event. This consists of a resource 

pack which amongst others, is ideal 
for the Human Resources practitioner 
to identify the applicable minimum 
entitlements and wages for the 
particular sector in which the 
company operates in. This initiative 
was appreciated by the participants 
that visited our stand.  

Other DIER publications were also 
distributed to participants, while 
department’s officials attended a 

number of workshops held during the 
event.  

If you are interested in acquiring any 
DIER publications kindly contact us 
on email address:  
ind.emp.relations@gov.mt or visit our 
website on http://dier.gov.mt/en/
Pages/default.aspx. 

 
 


